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Hre. Je Vorris Rlchards, Chalrman
_Arlzona Development board

Box 1ol

¥:inslow, Arizona

Re: The employment of a managor by the
Arizona Developnent loard

- Pear Mr.“Richards-

Thlﬂ wlll acknovledge receipt of your reyuoct of August 3, 18564
posing the qguestion of whether e person appointod "munarer“ by the
Arlzona Devolopment poard wlll become a public officer by virtue
of such posltion or merel; an exploye of the state.

In ansver to your question it is tho oplnion of tno separtment

-'of Law that the mansager appointed by the Board pursusni to the :

“provislons of Zectlon 2 of Chapter 113, fiaws 1954, will e an employoe
- of the state and will not e a public officer. Section 2, suprs,

providing for ths cppolntment of a manager states in part as-follows:

R 3 #mdembers of the board shall select ona of

themselves 1ts chalrsan for such term as they SRR

determine, and may appoint from wiithin or
without their membersihlp such other offlcers,
except a secretury, and for such tewas as they
decw necessary or desirable., Tho board shall

C emvloy, fix tho salary at not to oxcoed seven
thousand two hundred dollars per annui, -aund
prescriie tiie dutles of a full-tine manaier vho
shall not bo one of ita wmewbers, who shall bo
qualified by successiul cxperience in publiclty,
edvertising and Industry promotlon vork for the
reagponsliilitlos of the oifico, vho shall act
a3 ex olflclo sccretury of the board, and who
shall serve at the pleasure ot itine board, No man
who has held an elective state or county polltlieal

y Y office in Lho fiVO-}OdP perlod prilor to his selection
7 as manager, including: the lezlslature, shall be

employod as such manauur.' (Inaphasis Supplied)
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j6 find as suthority for our opinion the case of Stapleton v,
Frohmlller (19338) b5 Ariz. 11, 85 P. 24 49,

Although this case involvos facts whlch aro not ontirely similor
to our lnsiant fact sltuatlon wo Lelleve 1ts principles may be extended

g0 as to afiord our sovlution, This case asked whether a person appointed
as the execulive director of the Arizona Uneaployuent Corpensatlon

"was a public offlcor or a public employese., The office of exocutlve

director was croated sololy by actlon of the commisslon rathcer than

by the logiaslature and vias occupied Dy a nerson who vwias not a qualified

. 8loctor of thls state. 7Three elemonts requisiteo to a position of

employuent being a public offlce viere outlined by the courts

(a) “The spoclfic position must be creatod by law, _—
(b) There must bo cortain dexinlue duties lmposed by law
: on the incunicent,

(¢) They vmst involve the exerclise of some soverelgn pover,

It vas theo declsion of thae court that the executive director was
en employee only, for tho characier of that position fallod to fall
wlithin the purview of any of ithe foregoing olements. The court
concluded as follows: '

"after cons;der;nw the mattor fully, we are
of the owinion that an foffice,! as dlstinct
frou an 'employment,! may be created only by
the legislative brancihh ot the government,
elther directly or by nocessary implication,

- for such vranch alone has..the authority to ..
make 'luwi,' and that any position which 1is

- establlsiied by tho adminlstrative dopartuent

cannot be considercd as an offlceo within the
meanlng of thse Constitution, but rather as a
more euplouyment, If, Lrom the law, %there can
reasnnably ve gathersd the concluaion that
the leglslature intended to estvahlish a
definito office with definlte dutliecs and
powers, the language used 1s 1mmaterial,-but
we think that an ect vhich morely confers tho
power in an executlve bozrd or conmission to
appoint and to fix the cowpensatlion and duties
of' such assistants as 1t finds nscossary to
carry out the dutles imposed upon it 1is far
from creating any office whetevor.: # #%

-
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The holding in the Stopleton case was in line wlth a previous
opinion by our Supreme Court rendered in the case of WINDSOR V.
HUNT, (1926) 29 Arlz. 504, 243 Pac. 407. This prlor casc adoptod .
the throo elements of & public office set forth above, with particular
stress lald upon the exorclse ol sowme portion of the soversipn
- power by the incumbent, _ . _ B v

In applying those elemonts to the instant situatlon 1t 1s seen
that the Arizona Developmoent Foard is directed by the leglslature
to employ a wanagers. The amount of compensation paid to the manager
18 to be set by the board within a maximam 1limit. The specific duties
of the manager ere not sot out In the statute but ars to be prescribed
by the Board. The nature of the dutiea of the manager will be in
the exercise of the will of the Board in the manncr of en agent for
the board. Our review of Section 2, supra, revesls that there are
no definito dutles imposed by law on the manager and that consequently
‘there is no delegation of a por.tion of the soverelgn power to the
position of manager, o o ,

It 1s noted that Section 2, supra, eppolnte the manager eas ex
officio secretary of the iarlzona Development board, The manager does
not ecquire membership in the board by virtue of belng the secretary
of the Board, and so does not have the power to vote as a mewmbor,

Tho position of ex offlcio secrotary of the Poard then does not
- @levate the manager's posltion to one of public offics.

Therefore, we conclude that a person appolnted to the posltion
of manager by the Arlzona {evelopmont Eoard will be oe¢cupying that _
positlion as an omployee of the state and not as an officer of the stato,
" We hope that this ﬁill serve to adoguately answer your questidhéféﬁép

Yours very truly,

 WILLIAM PENN - .
Assistant to ‘
The Attorney leneral
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